clusive with respect to fair use, can and should be weighed
along with other factors in fair use decisions.

General intention behind the provision

The statement of the fair use doctrine in section 107 of-
fers some guidance to users in determining when the prin-
ciples of the doctrine apply. However, the endless variety
of situations and combinations of circumstances that can
rise in particular cases precludes the formulation of exact
rules in the statute. The bill endorses the purpose and gen-
eral scope of the judicial doctrine of fair use, but there is no
disposition to freeze the doctrine in the statute, especially
during a period of rapid technological change. Beyond a
very broad statutory explanation of what fair use is and
some of the criteria applicable to it, the courts must be free
to adapt the doctrine to particular situations on a case-by-
case basis. Section 107 is intended to restate the present
judicial doctrine of fair use, not to change, narrow, or en-
large it in any way.

b. House Report: Statement of Intention as to
Classroom Reproduction

The House Report differs substantially from the Senate
Report on this point.

(i) Introductory Statement

Intention as to classroom reproduction

Although the works and uses to which the doctrine of
fair use is applicable are as broad as the copyright law it-
self, most of the discussion of section 107 has centered
around questions of classroom reproduction, particularly
photocopying. The arguments on the question are summa-
rized at pp. 30-31 of this Committee's 1967 report (H.R.
Rep. No. 83, 90th Cong., Ist Sess.), and have not changed
materially in the intervening years.

The Committee also adheres to its earlier conclusion,
that “a specific exemption freeing certain reproductions of
copyrighted works for educational and scholarly purposes
from copyright control is not justified.” At the same time
the Committee recognizes, as it did in 1967, that there is a
“need for greater certainty and protection for teachers.” In
an effort to meet this need the Committee has not only
adopted further amendments to section 107, but has also
amended section 504(c) to provide innocent teachers and
other non-profit users of copyrighted material with broad
insulation against unwarranted liability for infringement.
The latter amendments are discussed below in connection
with Chapter 5 of the bill.

In 1967 the Committee also sought to approach this
problem by including, in its report, a very thorough discus-
sion of “the considerations lying behind the four criteria
listed in the amended section 107, in the context of typical

classroom situations arising today.” This discussion ap-
peared on pp. 32-35 of the 1967 report, and with some
changes has been retained in the Senate report on S. 22
(S. Rep. No. 94-473, pp. 63-65). The Committee has re-
viewed this discussion, and considers that it still has value
as an analysis of various aspects of the problem.

At the Judiciary Subcommittee hearings in June 1975,
Chairman Kastenmeier and other members urged the par-
ties to meet together independently in an effort to achieve
a meeting of the minds as to permissible educational uses
of copyrighted material. The response to these suggestions
was positive, and a number of meetings of three groups,
dealing respectively with classroon, reproduction of
printed material, music, and audio-visual material, were
held beginning in September 1975.

(ii) Guidelines With Respect to Books and Periodicals

In a joint letter to Chairman Kastenmeier, dated
March 19, 1976, the representatives of the Ad Hoc
Committee of Educational Institutions and Organiza-
tions on Copyright Law Revision, and of the Authors
League of America, Inc., and the Association of
American Publishers, Inc., stated:

You may remember that in our letter of March §,
1976 we told you that the negotiating teams repre-
senting authors and publishers and the Ad Hoc Group
had reached tentative agreement on guidelines to in-
sert in the Committee Report covering educational
copying from books and periodicals under Section 107
of HR. 2223 and S. 22, and that as part of that tenta-
tive agreement each side would accept the amend-
ments to Sections 107 and 504 which were adopted by
your Subcommittee on March 3,1976.-

We are now happy to tell you that the agreement
has been approved by the principals and we enclose a
copy herewith. We had originally intended to trans-
late the agreement into language suitable for inclu-
sion in the legislative report dealing with Section 107,
but we have since been advised by committee staff
that this will not be necessary.

As stated above, the agreement refers only to
copying from books and periodicals, and it is not in-
tended to apply to musical or audiovisual works.

The full text of the agreement is as follows:

AGREEMENT ON GUIDELINES FOR CLASSROOM
CoPYING IN
Not-For-Prorir EpucaTioNAL INSTITUTIONS
WITH RESPECT TO BOOKS AND PERIODICALS

The purpose of the following guidelines is to state
the minimum and not the maximum standards of edu-
cational fair use under Section 107 of H.R. 2223. The
parties agree that the conditions determining the ex-
tent of permissible copying for educational purposes
may change in the future; that certain types of copy-
ing permitted under these guidelines may not be



permissible in the future; and conversely that in the fu-
ture other types of copying not permitted under these
guidelines may be permissible under revised guidelines.

Moreover, the following statement of guidelines is
not intended to limit the types of copying permitted
under the standards of fair use under judicial decision
and which are stated in Section 107 of the Copyright
Revision Bill. There may be instances in which copy-
ing which does not fall within the guidelines stated
below may nonetheless be permitted under the crite-
ria of fair use.

CUIDELINES

1. Single Copying for Teachers

A single copy may be made of any of the following
by or for a teacher at his or her individual request for
his or her scholarly research or use in teaching or
preparation to teach a class:

A. A chapter from a book;

B. An article from a periodical or newspaper;

C. A short story, short essay or short poem,
whether or not from a collective work;

D. A chart, graph, diagram, drawing, cartoon or
picture from a book, periodical, or newspaper;

I1. Multiple Copies for Classroom Use

Multiple copies {not to exceed in any event more
than one copy per pupil in a course) may be made by
or for the teacher giving the course for classroom use
or discussion; provided that.

A. The copying meets the tests of brevity and
spontaneity as defined below; and,

B. Meets the cumulative effect test as defined be-
low; and,

C. Each copy includes a notice of copyright
Definitions

Brevity

(i) Poetry: (a) A complete poem if less than 250
words and if printed on not more than two pages or,
(b) from a longer poem, an excerpt of not more than
250 words.

(ii) Prose: (a) Either a complete article, story or es-
say of less than 2,500 words, or (b} an excerpt from
any prose work of not more than 1,000 words or 10%
of the work, whichever is less, but in any event a mini-
mum of 500 words.

[Each of the numerical limits stated in “i” and “
above may be expanded to permit the complctlon of
an unfinished line of a poem or of an unfinished prose
paragraph.]

(iii) lllustration: One chart, graph, diagram, draw-
ing, cartoon or picture per book or per periodical issue.

(iv) “Special” works: Certain works in poetry,
prose or in “poetic prose” which often combine lan-
guage with illustrations and which are intended
sometimes for children and at other times for a more
general audience fall short of 2,500 words in their en-

tirety. Paragraph “ii" above notwithstandiiig such
“special works” may not be reproduced in their en-
tirety; however, an excerpt comprising not more than
two of the published pages of such special work and
containing not more than 10% of the words found in
the text thereof, may be reproduced.
Spontaneity

(1) The copying is at the instance and inspiration of
the individual teacher, and

(ii) The inspiration and decision to use the work
and the moment of its use for maximum teaching ef-
fectiveness are so close in time that it would be unrea-
sonable to expect a timely reply to a request for per-
mission.

Cumulative Effect

(1) The copying of the material is for only one
course in the school in which the copies are made.

(1) Not more than one short poem, article, story,
essay or two excerpts may be copied from the same
author, nor more than three from the same collective
work or periodical volume during one class term.

(i1i) There shall not be more than nine instances of
such multiple copying for one course during one class
term.

[The limitations stated in “1i” and "iii" above shall
not apply to current news periodicals and newspapers
and current news sections of other periodicals.]

111, Prohibitions as to I and IT Above

Notwithstanding any of the above, the following
shall be prohibited:

(A) Copying shall not be used to create or to re-
place or substitute for anthologies, compilations or
collective works. Such replacement or substitution
may occur whether copies of various works or ex-
cerpts therefrom are accumulated or reproduced and
used separately.

(B) There shall be no copying of or from works in-
tended to be “consumable” in the course of study or
of teaching. These include workbooks, exercises,
standardized tests and test booklets and answer
sheets and like consumable material.

(C) Copying shall not:

(a) substitute for the purchase of books, publish-
ers’ reprints or periodicals

(b) be directed by higher authority;

{c) be repeated with respect to the same item by
the same teacher from term to term.

(D) No charge shall be made to the student beyond
the actual cost of the photocopying.

Agreed March 19, 1976,

Ad Hoc Committee on Copyright Law Revision:

By SHELDON ELLIOTT STEINBACH.

Author-Publisher Group:

Authors League of America:

By Irwin Kare, Counsel.

Association of American Publishers, Inc.:

By ALEXANDER C.HoFFMAN,
Chairman, Copyright Commitice.



